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Evaluating the Opinions of the Supreme Court and the
Council of State on “Informed Consent (Assent)” in
Compensation Cases Filed with Medical Malpractice Claim

Tibbi Malpraktis Iddiasi ile Acilan Tazminat Davalarinda Yargitay ve Danistay’in
“Aydinlatiimis Onam (Riza)” Hususundaki Goruslerinin Incelenmesi
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Objective: Informed consent, which is one of the mandatory elements for the legality of medical interventions, is one of the most important
elements of malpractice cases. Physicians are held directly and/or indirectly responsible for fulfilling the conditions of informed consent.
Informed consent is stated in international medical ethics documents and has been put into practice with many legal regulations in our
country. In our study; we aimed to contribute to the literature by raising the awareness of our physicians on the importance and necessity of
the informed consent form by evaluating the reversing decisions of the high courts (Council of State and Supreme Court).

Methods: The decisions made by the relevant departments of the Council of State and the Supreme Court of Appeals between 2013 and 2022
regarding the cases of pecuniary and non-pecuniary damages brought against malpractice claims were examined. Hundred and 2 decisions
were impaired due to the absence or lack of an informed consent form included in our study. Specialties of physicians, medical procedures,
complications, average litigation times, informed consent forms, and relevant legal regulations were examined and recorded.

Results: A total of 72.5% of all the lawsuits filed in the civil and criminal jurisdictions together with administrative jurisdictions originate from
the surgical branches, 100% of the symptoms occurring after the medical procedures were defined as complications, 20.6% of the cases were not
prepared with an informed consent form, 24.5% were incompletely drawn up, 3.9% were filed by the relatives of the patients. It was determined
that the decisions given by the first instance courts were overturned by the high courts due to incomplete examination, without investigating
the informed consent form in 51% of the cases.

Conclusion: Informed consent form is evidence in legal disputes that may arise. Since the burden of proof is on physicians or hospitals, it should
be fully regulated within the scope of the provisions of the legislation by the physician performing the procedure himself. Even if the deficits
that occur after the medical intervention are accepted as complications, decisions are made against the physicians and hospital administrations
by the high courts as a result of the fact that the informed consent forms are not prepared, are incompletely prepared, and signed by the
relatives of the patients.

Keywords: Malpractice, informed consent, supreme court and state council

*In the Constitution of the Republic of Turkey and the Regulation on Patients’ Rights, the word “assent” is not included and the word “consent” is
used. However, since the word “consent” is used in current literature studies and in common usage, we also used the word “consent” in our study.
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Amag: Tibbi midahalelerin hukuka uygunlugu icin zorunlu unsurlardan biri olan aydinlatilmis onam (riza)* malpraktis davalarinin en énemli
unsurlarindan biridir. Aydinlatilmis onam kosullarinin yerine getirilmesinden dogrudan ve/veya dolayli olarak hekimler sorumlu tutulmaktadir.
Aydinlatilmis onam uluslararasi tip etigi belgelerinde belirtilip tilkemizde ise bircok yasal diizenleme ile uygulamaya konulmustur. Calismamizda;
ylksek mahkemelerin (Danistay ve Yargitay) bozma kararlar incelenerek aydinlatilmis onam formunun 6nemi ve gerekliligi hususlarinda
hekimlerimizin farkindahgini artirarak litaretiire katki sunmayi amacladik.

Yontem: 2013-2022 yillari arasinda Danistay ve Yargitay ilgili daireleri tarafindan malpraktis iddialarina yonelik acilan maddi manevi tazminat
davalar hakkinda verilen kararlar incelendi. Aydinlatiimis onam formu yoklugu veya eksikligi nedeniyle bozulan 102 karar ¢alismamiza dahil
edildi. Hekimlerin uzmanlik alanlari, yapilan tibbi islemler, meydana gelen komplikasyonlar, ortalama dava siireleri, aydinlatilmis onam formu
durumu ve ilgili yasal dizenlemeler incelenerek kayit altina alindi.

Bulgular: Adli ve idari yargida acilan davalarin toplamda %72,5'inin cerrahi branslardan kaynaklandigi, yapilan tibbi islemler sonrasinda
meydana gelen arazlarin %100’U komplikasyon olarak tanimlandigi, olgularin %20,6'sinda aydinlatiimis onam formu diizenlenmedigi,
%24,5'inde eksik diizenlendigi, %3,9’tinde hasta yakinlari tarafindan imzalandigi, %51'inde aydinlatiimis onam formu durumu arastiriimadan
ilk derece mahkemeleri tarafindan verilen kararlarin eksik inceleme nedeniyle yiiksek mahkemelerce bozuldugu tespit edilmistir.

Sonug: Aydinlatiimis onam formu ortaya ¢ikabilecek hukuksal uyusmazliklarda delil niteligi tasimaktadir. ispat yiikii hekimlerde veya
hastanelerde oldugundan dolayi bizzat islemi yapan hekim tarafindan o6zen gosterilerek mevzuat hiikiimleri kapsaminda eksiksiz olarak
diizenlenmelidir. Yapilan tibbi mtidahale sonrasinda meydana gelen arazlar komplikasyon olarak kabul edilse bile, 6zellikle yiiksek mahkemeler
tarafindan aydinlatiimis onam formlarinin diizenlenmemesi, eksik diizenlenmesi, hasta yakinlari tarafindan imzalanmasi sonucunda hekimler
veya idare aleyhinde kararlar verilmektedir.

Anahtar Kelimeler: Malpraktis, aydinlatilmis onam, yargitay ve danistay

*Tiirkiye Cumhuriyeti Anayasasi ve Hasta Haklari Yonetmeligi'nde, “onam” kelimesine yer verilmeyip “riza” kelimesi kullanilmaktadir. Ancak giincel

literatiir calismalarinda ve yaygin kullanimda “onam” kelimesi kullanildigindan dolayi bizler de calismamizda “onam” kelimesini kullandik.

Harm to the patient due to the physician’s lack of knowledge,
inexperience or negligence is defined as malpractice (1).
Although the prevalence and dimensions of malpractice
lawsuits are not known clearly, it is seen that there has been an
increase in lawsuits filed against all healthcare professionals,
especially physicians, in recent years (2).

All procedures performed by legally authorized people in order
to diagnose and treat physical or mental illnesses of individuals,
to protect them from diseases or to make population planning
within the framework of the rules and principles accepted by
medical science are called medical intervention (3). Medical
interventions should be carried out by authorized people, in
accordance with the principles and rules generally accepted
by medical science, with the condition of medical necessity
(indication), with the informed consent of the patient (4,5).
Informed consent, which is one of the mandatory elements
for the legality of medical interventions, is very important in
terms of respecting the autonomy of individuals and the right
to determine their future. Informed consent is the acceptance
or refusal of medical interventions to be made by individuals
of their own free will without any external coercion (6,7).
Physicians are held directly and/or indirectly responsible for
fulfilling the conditions of informed consent. Informed consent
is stated in international medical ethics documents and has

been put into practice with many legal regulations in our
country (4,8).

In our study, we aimed to contribute to the literature by
raising the awareness of our physicians on the importance
and necessity of the informed consent form by examining the
reversal decisions made by the high courts (the Supreme Court
and the Council of State). The decisions in the filed malpractice
claims and compensation cases were reversed due to the
insufficient informed consent form or due to the absence of
the informed consent form; which were not found guilty by
the first instance courts (law, consumer, administrative courts)
where the expert reports received in the appeal phase.

File Review and Grouping

In our study; the decisions of the years 2013-2022, which we
reached by using the keywords “informed consent” (by using
the Turkish phrase “aydinlatiimis onam”) on data banks (both
from the official website of the Presidency of the Supreme
Court of Turkey and from Legalbank) were combined and
included. The decisions were belonging to the 15" Chamber
of the Council of State and the 10" Chamber of the Council
of State, to which it transferred its duties after this chamber
was closed, the 13" Civil Chamber of the Supreme Court of
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Appeals and the 3™ Civil Chamber of the Court of Cassation, to
which it transferred its duties after this chamber was closed.
The decisions were evaluated regarding the cases of pecuniary
and nonpecuniary damages brought against malpractice
claims. Among the decisions, 102 decisions were included in
our study, which stated that there was no fault of the physicians
or the administration in the expert opinion reports taken by the
courts of first instance (law, consumer, administrative courts).
However, they were rejected and were overturned due to the
absence or insufficiency of an informed consent form. Data
were examined according to the specialty of the physicians,
medical interventions performed, the consequences of medical
interventions performed, average litigation times, whether the
informed consent form was prepared, the deficiencies in the
informed consent forms by the appeal authorities and the
opinions on how they should be arranged, the legal regulations
on which the grounds for the annulment decisions by the
appeal authorities were based.

Statistical Analysis

The results were recorded in the Excel 2016 for Microsoft
program, and the findings were shown in tables and the
characteristics of the cases were examine. Analysis of the data
were done with SPSS 25.0 for Windows (SPSS Inc., Chicago,
IL). Invariable groups were compared with chi-square tests
(Pearson chi-square, Fisher’s Exact test) and the statistical alpha
significance level were accepted as p<0.05.

There were 102 decisions of the 3 and 13 Civil Chambers of
the Supreme Court of Appeals and the 10" and 15" Chambers
of the Council of State meeting the conditions for our study
between 2013 and 2022. It was determined that 39.2% (n=40)
of the decisions were cases originating from state/foundation/
university hospitals and were given by the Departments of the
Council of State, while 60.8% (n=62) were cases originating
from private hospitals and were given by the Court of Cassation
Law Offices (Table 1).

It was found that in 100% (n=102) of the cases, reports were
obtained from the Council of Forensic Medicine or the expert

committees of universities by the first instance courts of civil
and administrative jurisdiction. It was determined that in 100%
(n=102) of the reports received; the deficits occurring after
the medical procedures were defined as complications. It was
stated that there was no fault of the physician/health personnel
or the service fault of the administration, and the cases were
rejected by the first instance courts of civil and administrative
jurisdiction. When the cases are examined in terms of trial
periods; on average in the civil and criminal jurisdictions; it
was seen that 1.2 years after the event date were passed and in
administrative jurisdiction; it was seen that 2.2 years after the
event date were passed for an application to the courts of first
instance to file a lawsuit. In first instance courts; it has been
determined that the trial takes approximately 3.5 years in the
civiland criminal jurisdictions and 4 years in the administrative
jurisdiction. In the appeal stages, it was determined that
the cases were resolved in an average of 2.4 years in the
administrative judiciary and 1.9 years in the civil and criminal
judiciary. It was determined that the cases took an average
of 3.7 years in the courts of first instance, and an average of
2.1 years in the Civil Chambers of the Council of State and
the Supreme Court, without making any distinction between
administrative jurisdictions and civil/criminal jurisdictions.

It was seen that 27.5% (n=28) of the cases were originating
from branches belonging to internal sciences and 72.5% (n=74)
were originating from surgical branches and this difference was
statistically significant (p<0.05) (Table 1).

The first three frequency order of the cases according to the
specialties; it was determined that 22.5% (n=23) opened up
against the emergency, 16.6% (n=17) obstetricians and 14.7%
(n=15) general surgeons (Table 2). Of the most common medical
interventions, 53.9% (n=>55) were surgical interventions, 26.5%
(n=27) intramuscular injections, 19.6% (n=20) were due to
delivery, medical treatment and diagnostic procedures and
statistically significant difference was found (p<0.05) (Table
1). It was determined that death occurred in 4.9% (n=5) of
the cases related to medical procedures, and that many other
cases had symptoms at a level that would cause permanent
weakening or loss of function in the senses/organs (Table 2).

Groups % (n) p-value
o Private hospitals 60.8 (62) p>0.05

Health institutions — : -

State/university/foundation hospitals 39.2 (40)

Surigical departments 72.5(74) p<0.05
Departments

Internal departments 27.5(28)

Surgical interventions 53.9 (55) p<0.05
Medical interventions Intramuscular injections 26.5 (27)

Delivery, medical treatment and diagnostic procedures 19.6 (20)

Chi-square tests: p<0.05
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Clinics Medical procedures Complications n Total
N intramuscular injection iffeiton Gty ”
Emergency Medicine 23
Chest pain, medical treatment Death 1
. General anesthesia Malignant hyperthermia 1
ég;;ﬁﬁ;{?&nd Epidural anesthesia Paraplegia 1 3
Stabilization, lithotomy position Peroneal nerve damage 1
Lumbar disc surgery :_r?gss)ancl\}giiga anejaculation, iliac artery 5
12-3 extruded microdiscectomy surgery Paraplegia 1
EIESITEE) Post-operative injection in the service Injection neuropathy 1 7
Vertebral fracture surgery Infection at the surgical site 2
Cauda equina syndrome, laminectomy surgery | Urinary/anal incontinence, paraplegia 1
Pediatric Surgery P()irr:ghasr?;gtgig:iase’ transanal soave surgery, Intestinal, ureter injury 1 1
Gastroenterology Colonoscopy Perforation of the sigmoid colon 2 2
Bilateral total thyroidectomy Zﬁécrinrsssstgﬂ)orzgﬁcal cord paralysis, 4
Stomach reduction surgery Leakage, death 1
Post-operative injection in the service Injection neuropathy 1
Laparoscopic cholecystectomy Intestinal perforation 1
Appendectomy Sigmoid colon perforation, death 1
General Surgery Anal abscess surgery Infection, death 1 15
Laparotomy Herniation 1
Hemorrhoid surgery Bleeding, abscess, recurrence 2
Anorectal abscess surgery rnecr(i)a;]r;ianlgi]scsgre, sphincter defect, gas-fecal ]
Bilateral total thyroidectomy Esophageal perforation 1
Colectomy, colostomy Wound infection, abscess 1
Cataract surgery isiem logs, 67y &7 2
Ophthalmology 3
Laser surgery Increase in visual impairment 1
Ug’g}ﬁ;ﬁ%g&é&?&?al 25 jiagenectomy; Urinary incontinence, coitus difficulty 1
Tubal ligation Pregnancy despite tubal ligation 1
Brachial plexus injury 3
Difficult birth
Uterine rupture, hypoxic ischemic 3
Gynecology and encephalopathy
Obstetrics : . . 7
Myoma surgery Urinary incontinence 1
Laparoscopic endometrioma Intestinal perforation 2
Eg;tﬁg(:gtcct)?rz,ybilateral salpingo Bladder perforation, vesicovaginal fistula 2
Post-operative injection in the service Injection neuropathy 1
Insufficient diagnosis and guidance Down syndrome 2
i ) Infection, obstruction, below-knee amputation | 1
Cardiology Angiography 2
Nerve damage 1
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Clinics Medical procedures Complications n Total
Endoscopic sinus surgery, bilateral nasal
polypectomy, turbinate surgery and Vision loss 2
septoplasty
Otorhinolaryngology | Nasal surgery écéf/sia(gossnse of smell, burn scars, nasal 3 7
Tonsillectomy Arterial incision, incision of tongue 1
Atticoanttratami tympanoplasty surgery Right facial paralysis 1
Meniscus and cruciate ligament surgery Contracture 2
4 Post-operative injection in the service Injection neuropathy 2
?gﬂ%pai%'lgsg?/nd Knee synovitis surgery Contracture 1 7
Finger fracture and tissue defect Amputation 1
Total hip replacement Sciatic nerve damage 1
Face lift, eyebrow lift, filling Numbness, disfigurement, spotting 3
E;gzmgs;snzneda;evision surgeries on both Infection, bloody discharge, deformity 1
Plastic and Nasal surgery Deformity, difficulty in breathing 2 1
reconstructive surgery R :?napb;IiLthg;teyehd closure and visual ]
Liposuction surgery Death 1
Breast reduction surgery Nipple necrosis, deformity 3
Urology Ureterolithotomy, D] insertion Infection and nephrectomy, petrified stent 2 ,
Surgery with alleged nephrolithiasis No nephrolithiasis 1
Intensive care unit Follow-up after traffic accident Death 1 1
Total 102
When the reversed decisions of the Court of Cassation and
the Council of State regarding the informed consent are Cases % (n) p-value
gxan?ined for the rejection decisions of thg cases given by the IC form was not prepared 206 21) 0>0.05
flrst instance courts, at the appeal stage; |F was seen that the IC consent form was prepared
informed consent form was not prepared in 20.6% (n=21) of incompletely 24.5(25) | p>0.05
the cases, incompletely prepared in 24.5% (n=25), signed by the IC form was not investigated before the
relatives of the patients in 3.9% (n=4), and in 51% (n=52) cases. decision 51(2) TS
The dgcisi.ons of the courts of first instance were given without IC form was signed by the relatives of 390 0>0.05
investigating the informed consent form were overturned by the patient )
the high courts due to incomplete enquiry, and a statistically Total 100 (102)
significant difference was found between them (p<0.05) Chi-square tests: p<0.05

(Table 3).

In 24.5% (n=25) of our cases, the deficiencies stated in the
informed consent form by the relevant departments of the
Court of Cassation and the Council of State were determined
and presented in a table (Table 4).

In the decisions given by the Supreme Court of Appeals and
the relevant departments of the Council of State regarding
informed consent, the Constitution of the Republic of Turkey,
the Universal Declaration of Human Rights, the Law on
the Practice of Medicine and Medical Arts, Turkish Code of
Obligations, Human Rights and Biomedicine Convention,
European Convention on Human Rights, Patient Rights. It was

determined that references were made to the relevant articles
of the Regulation on Medical Professional Ethics (Table 5).

Harm to the patient due to the physician’s lack of knowledge,
inexperience or negligence is defined as malpractice of
medicine (1). He concepts of malpractice is one of the
most frequently spoken and discussed topics in the field of
health in recent years. Although the prevalence and size of
malpractice lawsuits are not known clearly, there has been an
increase in lawsuits filed against all healthcare professionals,
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especially physicians, in recent years (2). Among the reasons
for the increase in malpractice cases we can see the increase
in people’s expectations from the field of health with scientific
developments, the reflection of malpractice cases frequently in
the media, increased awareness, the expectation of obtaining
serious compensations and determination of malpractice
as a special work area, the lack of communication between
healthcare professionals and patients/patient relatives, legal
regulations and working conditions (9,10). Medical documents
must be kept accurately and completely in malpractice cases.
Because medical documents are very important both for the
diagnosis and treatment processes of patients and because
they have the quality of evidence in legal disputes that may
arise (11).

The framework of the patient-physician relationship has
been determined legally and ethically by written texts such
as laws, national and international conventions, declarations,
and regulations (12). As a result of medical practice errors,
physicians have professional responsibilities  towards
the professional chambers they are affiliated with and
administrative responsibilities in terms of discipline against
the institutions they work in, in addition to their criminal and
legal responsibilities. However, in order to be able to talk about
the responsibility of the physician, it is necessary to establish a
causal link between the physician’s action being unlawful, the
occurrence of a damage, the link between the damage and the
physician’s faulty action (13). In our study, an examination was

made in terms of compensation cases filed within the scope
of the legal responsibility of the physicians and the hospital
administrations. A large part of the health services are carried
out by the hospitals affiliated to the Ministry of Health and
university (state/foundation) hospitals in our country (14).
Itwas determined that 60.8% (n=62) of our cases were frequently
filed against physicians working in private health institutions
such as private hospitals, private medical centers and private
clinics. Similar studies in the literature report that cases are
filed against physicians working in private health institutions
at rates of up to 36.2-58.9% (15-17). The reasons for this may
be explained as difficulties in reaching public hospitals, private
health institutions being preferable in densely populated big
cities, patients’ paying the fee of private health institutions and
the increased expectations of patients/patients’ relatives about
health services. We think that the population preferring private
health institutions have a higher motivation to apply to judicial
remedies due to their higher socio-economic and socio-cultural
levels.

Courts seek the opinions of experts in cases where the
solution requires special or technical knowledge (Law of Civil
Procedure, Article 266, Law Number: 6100, Date of Acceptance:
12/1/2011) upon the request of one of the parties or on their
own accord. With the increase in malpractice cases in our
country in recent years, it has become inevitable to request
reports from institutions that provide expert services such
as the Council of Forensic Medicine, professional chambers

Defficiencies in the IC form n %
There was no explanation about the success rates a_nd the duration of the treatment method, the risks to the health of the 7 8.0
patient, medical consequences and possible complications.

Although some complications were mentioned, there was no information about the complication that occurred. 4 16.0
There were abstract statements not containing specific information/preprinted document 6 24.0
Declaration of acceptance with no date and signature/decleration with general sentences 3 12.0
Not indicated in the IC form that the operation may continue as an open operation/there will be a need for intensive care

after the operation/consent was not obtained for the second operation / the consent form does not indicate which operation it 5 20.0
belongs to

Total 25 100
Name Article numbers (n.)

The Law on the Style of Execution of Medicine and Medical Arts n.70

Convention on Human Rights and Biomedicine n.1-n.4-n.5

Medical Professional Ethics Rules n.13-n.26

Patient Rights Regulation

n.1-n.11-n.15-n.18-n.22-n.24-n.26-n.31

Constitution of the Republic of Tiirkiye

n.2-n.17-n.56-n.125

Turkish Code of Obligations

Nn.170-n.394-n.396-n.502-n.506

European Convention on Human Rights

n.2

Universal Declaration of Human Rights

n.25
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and universities in order to distinguish medical intervention
errors from complications (14,18,19). In our study, in 100% of
the cases, reports were obtained from the Forensic Medicine
Institute or the expert committees of universities by the first
instance courts of judicial and administrative jurisdiction, and
in 100% of the reports received, the defects occurring after the
medical procedures were defined as complications and the
cases were rejected by referring to these reports. In a similar
study conducted by Seker (5), it was stated that expert reports
were obtained at a rate of up to 95%. We think that the judicial
bodies should continue their practice of obtaining expert
opinion from the relevant institutions for a correct and reliable
trial process by eliminating the natural lack of knowledge on
malpractice issues that require special or technical knowledge.
In the statistical study conducted between 2012-2019 by the
General Directorate of Criminal Records and Statistics; it has
been stated that the duration of the proceedings varies between
0.5-1.2 years in the courts of first instance and between 1.2-
1.4 years in the Civil Chambers of the Council of State and the
Supreme Court (20). In our study, it was determined that the
cases took an average of 3.7 years in the courts of first instance,
and 2.1 years in the Civil Chambers of the Council of State and
the Supreme Court and it was understood that these periods
were much higher than the statistical studies. We can say that
malpractice litigation times are too long due to reasons such
as applying to many expert institutions and receiving a large
number of reports, the absence of courts and judicial personnel
specialized in malpractice, and the excessive workload of courts
and public institutions, as special or technical knowledge is
needed for the resolution of cases.

Although there is not an adequate and clear study in terms
of the prevalence of malpractice cases, their epidemiology,
their distribution according to the relevant clinics, and the
complications that arise, in some studies in the literature,
the first three clinics, which were sued, vary among the
specialists of emergency, obstetrics, general surgery, plastic
surgery, orthopedics. It was stated that lawsuits were filed
against surgical branches with a rate of up to 77.6%, medical
interventions were surgical procedures at a rate of 36.9-71.9%
and death occurred at a rate of 17.9-35.4% (5,15,21-23). Our
study is largely compatible with literature studies; in which
72.5% of the lawsuits were filed against the surgeons, the first
three frequencies according to the branches; It was determined
that 22.5% of them were opened against emergency, 16.6%
obstetrics and 14.7% general surgery specialists, 53.9% of the
most applied medical interventions occurred as a result of
surgical interventions, and death occurred in 4.9% of the cases
related to medical procedures has been done. The reasons
why surgical branches are sued more frequently; we think that
patients who apply to surgical branches have more serious
diseases and their clinical conditions are more severe, surgical

procedures are risky and complex due to their nature, and
patients and their relatives have higher expectations of benefit
after surgical treatment.

In our study, it was determined that the most frequently
applied medical intervention after surgical interventions
was intramuscular injection with a rate of 26.5%. In general,
published by the Ministry of Health; it has been stated that
“verbal informing of patients is necessary and sufficient since
injection applications are not for major surgery, and there is no
obligation to obtain written consent if the current treatment
prescribed by the physician is performed by authorized
healthcare professionals after seeing the patient’s prescription”
(24). However, in our study, contrary to this the Court of Cassation
Civil Chambers and the Council of State considered the absence
of an informed consent form during the intramuscular injection
procedure or the decision without investigating whether it was
present as a deficiency, and decisions were made to reverse it.
Therefore, we think that an informed consent document should
be issued before the injection procedure, as it is an evidence
against malpractice claims that may arise and for ease of proof.
All procedures performed by legally authorized people in order
to diagnose and treat physical or mental illnesses of individuals,
to protect them from diseases or to make population planning
within the framework of the rules and principles accepted
by medical science are called medical intervention (3). Due
to the fact that medical interventions are procedures for
the physical and spiritual integrity of the body; it should be
done by authorized people, in accordance with the principles
and rules generally accepted by medical science, with the
condition of medical necessity (indication), by obtaining the
informed consent of the patient (4,5). Informed consent, which
is one of the mandatory elements for the legality of medical
interventions, is very important in terms of respecting the
autonomy of individuals and the right to determine their
future. Informed consent is the acceptance or refusal of medical
interventions to be made by individuals of their own free will
without any external coercion. Free will, correct and sufficient
information and consent/consent constitute the elements of
informed consent (6,7). It is stated that malpractice claims are
reduced when the patient is actively communicated with and
given adequate information and taken part in the decision-
making process regarding his/her treatment. Therefore, the
physician’s informing and obtaining the patient’s consent
before the medical intervention increases the relationship of
trust between the patient and the physician, as well as the legal
and ethical obligation, leading to a decrease in malpractice
claims (5,25). Physicians are held directly and/or indirectly
responsible for fulfilling the conditions of informed consent,
which are very important both in terms of the patient’s exercise
of his rights and the responsibility of the physician. Informed
consent is stated in international medical ethics documents
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and has been put into practice with many legal regulations in
our country. In the literature studies, it is stated that the Law
on the Execution of the Style of Medicine and Medicine, the
Human Rights and Biomedicine Convention, the Patient Rights
Regulation, the Medical Professional Ethics Rules constitute
the basis of the legal basis of informed consent (4,7,8,26). In
our study, in addition to the literature studies by the Supreme
Court and the Council of State, references were made to the
Constitution of the Republic of Turkey, the Turkish Code of
Obligations, the European Convention on Human Rights, and
the Universal Declaration of Human Rights. In Article 2 of the
European Convention on Human Rights, everyone’s right to life
is protected by law, and in Article 25 of the Universal Declaration
of Human Rights, everyone has the right to adequate living
standards and medical care, TR. In its Constitution, everyone
has the right to live, to protect and develop their material and
spiritual existence, the state regulates health institutions to plan
and provide services from a single source in order to maintain
everyone’s life, physical and mental health, and judicial
remedy is open against all kinds of actions and transactions
of the administration (Republic of Turkey). Constitution,
Articles 17, 56. and 125, Law Number: 2709, Adoption Date:
18/10/1982), the Turkish Code of Obligations mentions the
power of attorney agreement, where the attorney is obliged to
personally fulfill his debt and carry out his debt with loyalty
and diligence (Turkish Code of Obligations, Article 502, 506,
Law No: 6098, Date of Adoption: 11/1/2011) (27,28). With the
main mistakes about informed consent in the relevant legal
regulations; that the intervention in the field of health can be
carried out after the person concerned freely and informed
consents to this intervention in accordance with professional
obligations and standards, that each medical intervention
should be individually consented, that the information should
be given to the patient himself by the healthcare professional
who will perform the intervention, that the information is
based on the socio-cultural background of the patient. It
should be explained clearly by the patient, taking into account
the situation, the course and causes of the disease within the
scope of information, by whom, where and how the medical
intervention will be performed, how long it will take, possible
complications, the benefits and risks of other diagnoses and
treatments, the drugs to be used and the lifestyle. It is stated
that the consent obtained by pressure, threat, insufficient
illumination or deception is invalid, if the patient is a child or
confined, permission should be obtained from the parent or
guardian, the medical intervention should be within the limits
of the consent given by the patient, and the patient can always
withdraw their consent (1, Patient Rights Regulation, Article
1,11,15,18, 22, 24, 26, 31, Official Gazette dated 01.08.1998 and
numbered 23420, Law on the Practice of Medicine and Medical
Arts, Article 70, Law No. 1219, Date of Adoption: 11/4/1928).
The necessity of obtaining informed consent before medical

intervention has been stated in many legal regulations in our
country, it has been emphasized that the burden of proof
is on the physician or the hospital in the case of informed
consent (Court of Appeals 13™ Civil Chamber, 12.12.2019 dated
12.12.2019 and 2019/12469 decision number). Lack of consent
continues to be an important problem in our country. In some
studies in the literature, it is stated that only 46-47% of the
files contain informed consent forms (5,22). In our study, it
was found that informed consent forms were not prepared in
20.6% of our cases, in accordance with literature, incompletely
prepared in 24.5%, signed by the relatives of the patients in
3.9%, and the informed consent form was decided by the
courts of first instance without investigating the status of the
informed consent form in 51% of our cases. Among the reasons
for this are the high workload of physicians in our country, the
accelerated delivery of health services, the lack of awareness
among physicians about the importance of informed consent,
and our general lack of medical record keeping.

Informed consent, which is one of the mandatory elements
for the legal and ethical compliance of medical interventions,
is very important in terms of respecting the autonomy of
individuals and the right to determine their future, the
relationship of trust between the physician and the patient and
preventing malpractice claims. Informed consent form should
be prepared in full within the scope of the provisions of the
legislation, with due care, by the physician who performs the
procedure, since it is an evidence in legal disputes that may
arise and the burden of proof is on the physicians or hospitals.
Even if the deficits that occur after the medical intervention
are accepted as complications, it should not be forgotten that
the decisions against the physicians were made as a result of
the non-preparation/incomplete preparation of the informed
consent forms, especially by the high courts (the Supreme Court
and the Council of State).
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